
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/GA/156/98/JM 

In the complaint between: 

 

Whelan & Others Complainant 
 

and  

 

Babcock Africa Pension Fund  First Respondent 
The Registrar of Pension Funds Second Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. On 21 May 2001 I handed down a determination in this matter in the following terms: 

 
1.1 The failure of the respondent to enhance the complainants’ transfer values in accordance 

with rule 37.1.1.1, or as part of the scheme involving the appropriation or distribution of the 

surplus of the fund to members effective from 1 December 1997 and forming the subject 

matter of this complaint, is declared to be unreasonable, inequitable and a breach of the 

fiduciary duties of the board of the first respondent.   

 

1.2 This matter is postponed until 30 June 2001 at which time this tribunal shall fashion an 

appropriate remedy, unless before that time the parties reach a mutually acceptable and 

appropriate solution to address the complaint.  

 

1.3 The parties shall file additional submissions regarding the question of relief for consideration 

by this tribunal on or before 20 June 2001.   

 

1.4 First respondent and the members of its board of management, jointly and severally, the one 

paying the other to be absolved, are directed to pay the reasonable legal costs incurred by 
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the complainants in prosecuting this complaint in accordance with the highest scale of the 

Magistrate’s Court tariff. 

 

2. Subsequent to handing down the determination, I received a request from the parties 

to further postpone the matter sine die until they finalized their settlement 

negotiations regarding an appropriate remedy.   

 

3. On 21 September 2001 I received a communication from the parties indicating that 

they were in agreement as to an appropriate order.  However, they have adjusted the 

terms of the order and have reached a different agreement as to costs. Moreover, 

there is disagreement between the parties on whether the Registrar’s approval under 

section 14 of the Act is necessary before the order of this tribunal can be 

implemented.   

 

4. An award of compensation by this tribunal to the complainants for the failure of the 

respondent to appropriately enhance their transfer values does not constitute a 

transfer business as contemplated by section 14. The award is essentially one of 

damages for maladministration or a breach of fiduciary or statutory duties. The 

purpose of section 14 is to provide regulatory oversight in respect of transfers or 

amalgamations.  However, in any subsequent dispute the regulatory oversight may 

often be sufficiently provided by the adjudicatory process.  It would be unduly 

cumbersome and an unnecessary restriction on the powers of the Adjudicator to 

require damages awards to be further subject to regulatory supervision. It could also 

lead to an unacceptable situation were the Registrar able to use his powers under 

section 14 to reverse an order of the Adjudicator by refusing to certify a transfer. 

Such a result was clearly not the intention of the legislature.  In certain instances, 

however, prudence will dictate that the most appropriate relief will indeed be to remit 

the matter to the Registrar.  However, when the parties are in agreement, as in this 

instance, no such relief is necessary. 
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5. Accordingly, the order of this tribunal is as follows: 

 

5.1. The first respondent is ordered to pay: 

 

5.1.1 Each of the complainants an amount equivalent to 24,424% of the 

total transfer value in respect of each member as at 31 October 1996, 

the total amount in respect of such transfer to all complainants 

collectively being R728,563.86. 

 

5.1.2 To each of the complainants, interest on the amount referred to in 

5.1.1 above, at the rate nett of Retirement Funds Tax based on the 

Standard Bank daily call rate for the period 30 November 1997 to 26 

June 2001. 

 

5.1.3 The total sum of R30,000.00, to the complainant’s attorneys, as a 

contribution to the claimants’ legal fees. 

 

5.1.4 Upon the payment having been made by the first respondent in terms 

of 5.1.1 above, the complainants will have no further claims against 

the first respondent, arising out of the transfer of the benefits to the 

Superflex Pension Fund and/or the SACWU Provident Fund. 

 

DATED at Cape Town this 3rd day of October 2001. 

 

 

 

 

_________________________________ 
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John Murphy 
Pension Funds Adjudicator 


	John Murphy

